
__ . ·---------------------------------------

STATE OF NORTH CAROLINA 

COUNTY OF DUPLIN 

, by and through his 
Guardian ad Litem Morgan Swinson and 
CLAUDIA XXXX f/k/a CLAUDIA CRUZ 
XXXX, 

Plaintiffs, 

vs. 

TIP TOP POUL TRY, INC., NASH JOHNSON 
& SONS' FARMS, INC., JOHNSON 
BREEDERS, INC., AMERICAN POULTRY 
SERVICES, LTD. a/k/a BRIAN'S POUL TRY 
SERVICES, LTD. f/k/aBRIAN'S POULTRY 
SERVICES OF INDIANA, LTD. and 
ROGELIO CRUZ, SR., 

IN THE GENERAL COURT OF msTICE 
SUPERJOR COURT DIVISION 

14-CVS-4) �

. -�, 
' , 

Defendants. 

COME NOW the Plaintiffs, Morgan Swinson, as Guardian ad Litem for 
a minor, and Claudia XXXX f/k/a Claudia Cruz XXXX, individually, by and through their 
undersigned attorney and for their complaint against Defendants would respectfully show unto the 
court the following: 

PARTIES, JURISDICTION AND VENUE 

1. The Plaintiff, Morgan Swinson, is a citizen and resident of Kenansville, Duplin County, 
North Carolina. The Plaintiff, Morgan Swinson, is a licensed attorney at law within the state 
of North Carolina and has been duly appointed to serve as Guardian ad Litem for
_, a minor.

2. That the Plaintiff, Claudia XXXX f/k/a Claudia Cruz XXXX, is a citizen and resident of 
Powder Springs, Paulding County, Georgia.

3. That Defendant, Tip Top Poultry, Inc., is a company duly organized and existing pursuant 
to the laws of the state of Georgia or some other state unknown to the Plaintiffs with its 
principal place of business in Marietta, Cobb County, Georgia. Tip Top Poultry, Inc. is 
engaged in substantial business in the state of North Carolina and in Duplin County, North 
Carolina. 



--· ·----------------------------------------

4. That Defendant, Nash Johnson & Sons' Farms, Inc., is a company duly organized and
existing pursuant to the laws of the state of North Carolina or some other state unknown to
the Plaintiffs with its principal place of business in Rose Hill, Duplin County, North
Carolina. Nash Johnson & Sons' Farms, Inc. is engaged in substantial business in Duplin
County, North Carolina.

5. That Defendant, Johnson Breeders, Inc., is a company duly organized and existing pursuant
to the laws of the state of North Carolina or some other state unknown to the Plaintiffs with
its principal place of business in Rose Hill, Duplin County, North Carolina. Johnson
Breeders, Inc. is engaged in substantial business in Duplin County, North Carolina.

6. That Defendant, American Poultry Services, Ltd. a/k/a Brian's Poultry Services, Ltd., is a
company duly organized and existing pursuant to the laws of the state of Indiana or some
other state unknown to the Plaintiffs with its principal place of business in Mildmay, Ontario.
American Poultry Services, Ltd. a/kl a Brian's Poultry Services, Ltd. is engaged in substantial
business in the state of North Carolina and in Duplin County, North Carolina.

7. That Defendant, Rogelio Cruz, Sr. is, upon information and belief, a resident of the state of
Georgia.

8. That on or about July 8, 2011, the Defendant, Tip Top Poultry, Inc. was the owner of a 2007
Mack Truck, which is further identified by VIN 1MIAK06Y57N021077.

9. Upon information and belief, on July 8, 2011, Defendant Rogelio Cruz, Sr. was an employee
and/or agent of Defendant Tip Top Poultry, Inc. and/or American Poultry Services, Ltd. and
was operating the 2007 Mack Truck within the course and scope of said employment and/or
agency.

10. The Defendant, Tip Top Poultry, Inc. is liable for any and all negligent acts committed by
Defendant Cruz pursuant to federal and state law, respondeat superior and agency principles.

11. That on or about July 8, 2011, the minor Plaintiff, , was 12 years old and
was a lawful visitor on the premises of 491 Gold Pond Road, Magnolia, Duplin County,
North Carolina.

12. On or about July 8, 2011, the Defendant Nash Johnson & Sons, Inc. owned, or held a
leasehold interest that entitled it to operate, and it did operate at all times relevant to the
occurrences giving rise to this suit, a business hereinafter referred to as "the farm" which
included prope1iy located at491 Gold Pond Road, Magnolia, Duplin County, North Carolina.

13. On or about July 8, 2011, the Defendant Johnson Breeders, Inc. owned, or held a leasehold
interest that entitled it to operate, and it did operate at all times relevant to the occurrences
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giving rise to this suit, a business hereinafter referred to as "the farm" which included 
property located at 491 Gold Pond Road, Magnolia, Duplin County, North Carolina. 

14. On or about July 8, 2011, the Defendants Nash Johnson & Sons, Inc. and/or Johnson
Breeders, Inc. exercised dominion and control over the farm premises located at 491 Gold
Pond Road, Magnolia, Duplin County, North Carolina.

15. The Defendants Nash Johnson & Sons, Inc. and/or Johnson Breeders, Inc. employed
individuals who were agents, servants, and employees, and all acts or omissions herein
complained of, if performed by said agents, servants, and employees occurred during the
course and scope of such employment and/or agency and are therefore imputed to the
Defendant under the doctrine of respondeat superior.

16. That on or about July 8, 2011, at approximately 2:13 a.m., the Defendant, Rogelio Cruz,
Sr.,was loading chickens onto the 2007 Mack truck owned by Defendant, Tip Top Poultry,
Inc. at the farm owned by Nash Johnson & Sons, Inc. and/or Johnson Breeders, Inc. located
at 491 Gold Pond Road in Magnolia, Duplin County, North Carolina.

17. That in order to efficiently load the chickens it was necessary for Defendant Cruz to move
the 2007 Mack truck from time to time. Defendant Cruz was operating the 2007 Mack truck
with the expressed or implied permission ofits owner, Defendant, Tip Top Poultry, Inc. each
time he moved it.

18. That at the above time and place, Defendant Cruz drove the 2007 Mack forward, striking the
minor Plaintiff, , thereby resulting in severe, painful and permanent injuries
to the minor Plaintiff as more fully set forth herein.

19. That Plaintiffs injuries and damages were directly and proximately caused by the negligence
of Defendant Cruz, and that Defendant Cruz's acts and omissions of negligence include, but
are not limited to the following:

a. That Defendant Cruz failed to keep a proper lookout in his direction of travel;

b. That Defendant Cruz failed to maintain his vehicle under proper control;

c. That Defendant Cruz drove a motor vehicle without due caution and circumspection
and in a manner such as to endanger or be likely to endanger others;

d. That Defendant Cruz failed to decrease the speed of his vehicle as was necessary to
avoid colliding with any person and as was necessary to avoid injury to any person
or property, particularly the minor Plaintiff,
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e. That the Defendant Cruz moved his vehicle from a stopped position without first
determining that such movement could be made with safety; and

f. That the Defendant Cruz was otherwise careless or negligent.

20. The acts and conduct of Defendant Cruz are imputed to Defendant Tip Top Poultry, Inc.,
pursuant to federal and state law, respondeat superior and agency principles.

21. Defendant Tip Top Poultry, Inc. is liable for any and all negligent acts committed by
Defendant Cruz pursuant to federal and state law, respondeat superior and agency principles.

DAMAGES 

22. That as a direct and proximate result of the Defendants' aforementioned acts or omissions 
of negligence, the minor Plaintiff, , sustained severe, painful, 
and permanent injuries, including, but not limited to: severe abdominal crushing, right lower 
leg, right knee and right foot.

23. That as a direct and proximate result of the injuries sustained by the minor Plaintiff, - 

-· and Plaintiff Claudia Aragon f/k/a Claudia Cruz XXXX has incurred substantial 
medical expenses for the treatment of 's injuries. Plaintiff 
Claudia XXXX f/k/a Claudia CruzXXXX is entitled to recover of the Defendants,jointly and 
severally, the cost of all past medical treatment and the cost of all future medical treatment 
until the minor Plaintiff, , reaches the age of majority.

24. Plaintiffs are informed and believe, and so allege on information and belief, that due to the 
permanent nature of the minor Plaintiff, 's injuries, his 
ability to earn wages in the future has been diminished and that he will suffer a substantial loss of 
earning capacity over his entire work life. Minor Plaintiff 
, by and through his Guardian ad Litem, is entitled to recover of Defendants, jointly and 
severally, all amounts by which his earning capacity has been reduced after he obtains the 
age of majority. 

25. Plaintiffs are informed and believe, and so allege on information and belief, that due to the
nature of the permanent injuries suffered by Minor Plaintiff Rogelio Cruz, Jr., he will require

26. 

substantial medical care for the remainder of his natural life. Minor Plaintiff
., by and through his Guardian ad Litem, is entitled to recover of Defendants, jointly and
severally, all amounts he will incur for future medical expenses after he obtains the age of
majority.

That the minor Plaintiff, 
disfigurement to his person.
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suffered significant permanent scarring and





27. That as a direct and proximate result of the aforesaid negligence of the Defendants, the
Plaintiffs have sustained injuries and damages in a sum in excess of Ten Thousand Dollars
($10,000.00).

WHEREFORE, the Plaintiffs respectfully pray the Court for relief as follows:

A. That the minor Plaintiff , by and through his Guardian ad Litem Morgan 
Swinson, have and recover of the Defendants, jointly and severally, for personal injuries and 
damages sustained by the minor Plaintiff, , a sum in excess of $10,000 and 
greater than the jurisdictional limit of this court;

B. That the Plaintiff, Claudia XXXX f/k:/a Claudia Cruz XXXX, individually, have and 
recover of the Defendants, jointly and severally, a sum in excess of $10,000 for the payment 
of medical expenses incurred on behalf of Minor Plaintiff,

C. That the Plaintiffs have and recover of the Defendants, jointly and severally, interest at the 
legal rate on any compensatory judgment from the date of the institution of this action, as 
provided by Sections 24-1 and 24-5 of the General Statutes of North Carolina;

D. That the Defendants be taxed with the costs of this action; and

E. For such other, further and different relief as the Court deems just and proper.
�

This the /S day of March, 2014. 




